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Administration in the Trial Courts 


MEANS OF IMPROVING THE METHODS BY PROPER CONTROL BY 
PRESIDING JUDGE SELECTED BY INDEPENDENT 
APPOINTING POWER 


By John Perry Wood of the Los Angeles Bar 





As long ago as 1928 the author of this article urged, before the State Bar of 

California at its meeting in that year, reform in the administrative direction and 
proper coordination of the judges of the Superior Court in counties having numer- 
ous departments. Some of the suggestions printed here were set forth in a speech 
by Judge Wood before the State Bar at its meeting, October 12, 1928 (Vol. 1-3, 
pp. 108, 114 inc., Record of the State Bar Proceedings), and a resolution, favor- 
ing the constitutional amendment proposed, was adopted. The reporter, however, 
failed to note the vote upon the resolution, and the Board of Governors failed 
to act thereon, probably because of the misplacement of the record of the action 








taken.—Editor. 











If justice is the first concern of mankind 
its administration ought to be scientific, its 
power ought to be applied as directly as 
possible, without friction, without lost mo- 
tion. It must be confessed that in California, 
prior to the institution of the Judicial Coun- 
cil, Court Administration was almost devoid 
of scientific method. There were so many 
wheels and belts and cogs, and they op- 
erated so independently, or meshed so poor- 
ly, that less than half of the available power 
was applied directly to the load. There was 
no manager, no overseer, no one to apply 
accounting or laboratory methods, no effi- 
ciency expert authorized to diagnose the 
leaks or propose improvements. 

Judges of trial courts, as of other courts 
are, after all, only human beings of ordinary 
instincts and ambitions. They are selected 
rather haphazardly. They are possessed of 
a certain legal training, some more and 
some less, but one which almost always 
makes for independence. They are placed 
in a position of great power; a position it- 
self with a tradition of independence of all 
control save the conscience of the individ- 
ual judge and the restraining influence of 
the upper courts. Each is imbued with the 
natural desire to do the class of judicial 
work which he most prefers, either because 
it offers the greatest opportunity for service 
in his judgment, or because the work is 
easier, or perchance because it is most pro- 
ductive of that publicity which has come 
to be regarded as so necessary to reelection 
under our unfortunate system of selecting 
judges. 


No extraordinary perception is needed to 
recognize the difficulty of coordinating into 
a smooth-running productive machine these 
separate individual units, of so assigning 
and arranging the work of each that he may 
do his best to efficiently consume his part 
of the mass of litigation pouring into the 
court. Experience has demonstrated that in 
the big cities with a large number of judges 
of equal rank, some too often jealous of 
their prerogatives and some overzealous as 
to the sort of work that they will do, the 
average efficiency decreases with the num- 
ber of judges. The law of diminishing re- 
turns operates most effectively. It can be 
overcome only by coherent, effective, busi- 
ness administration, with a head invested 
with adequate powers. It must be some- 
body’s sole business to get results from the 
particular judicial machine. 


The Judicial Council 


Under the operation of the Judicial Coun- 
cil an extraordinary change has been ac- 
complished. The bar and the public owe 
much to the men who compose the Coun- 
cil and who have given so devotedly their 
time and their efforts to establish business 
organization of the courts. The Council has 
become an effective agency to observe, col- 
lect data, supervise, direct changes, note and 
report the results. It is acting not hap- 
hazardly, but with precision and sustained 
directness, to diagnose the difficulty in ad- 
ministration of justice and prescribe the 
remedy. It has undertaken, and is ably ex- 
ercising, the power to oversee ministerially 
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WILLIAM BURGESS MATHEWS 


1865 - 
LOS ANGELES BAR ASSOCIATION 


RESOLUTIONS ADOPTED BY THE 


William Burgess Mathews, one of the most 
widely known, respected and beloved members 
of the Los Angeles Bar, died at the Good 
Samaritan Hospital, in Los Angeles, California, 
on December 9th, 1931. 

He was born in Brown County, Ohio, March 
1, 1865. He received his early schooling in 
Maysville, Kentucky, and later attended Centre 
College of Kentucky, from which he graduated 
in 1895, as valedictorian of his class, and with 
the degree of Bachelor of Arts. Centre College 
recently conferred upon him the degree of 
LL.D. Mr. Mathews received his early legal 
education in the office of Colonel W. H. Wads- 
worth, of Maysville, Kentucky, the grand- 
father of W. H. Wadsworth of the law firm of 
Bordwell, Mathews & Wadsworth of Los An- 
geles. Stll later, he pursued a law course in 
Columbia Law School, New York. He was ad- 
mitted to the bar in Kentucky in 1888, and 
came to Los Angeles in 1889. 

In the year 1900, he was elected City Attor- 
ney, and held that office for three successive 
terms. During his incumbency in that office, 
legal affairs of vital importance to the city and 
its future growth were in his hands. 

Throughout the years during which the Los 
Angeles aqueduct was under construction, Mr. 
Mathews devoted his whole time and energy to 
that work. So literally true was this that dur- 
ing many years he devoted fifteen or eighteen 
hours a day to his duties, foregoing rest, recre- 
ation or relaxation. To him, more than to any 
one person, is due the credit for the under- 
taking, execution and completion of the Los 
Angeles Aqueduct water and power project, 
which made metropolitan Los Angeles the 
great city it is today. 

Upon the completion of the Aqueduct in 
1913, Mr. Mathews entered again into private 
practice of the law, forming a partnership with 
Judge Walter Bordwell, of the Los Angeles 
Bar, and at the same time became Special 
Counsel for the Water and Power Department 
of the City of Los Angeles. He served Los 
Angeles in this capacity, devoting almost his 
entire time to such work untu the year 1929, 
when he became General Counsel for the Met- 
ropolitan Water District, which was formed 
under his guidance for the purpose of bringing 
a new and needed supply of water from the 
Colorado River. In connection with this work, 
his courageous fight and indomitable spirit were 
mainly responsible for securing the enactment 
of the Boulder Canyon Dam bill by Congress. 
Day and night, for months and years, he waged 


1931 


the battle for its adoption. After being thus so 
largely influential in securing for the southwest 
the undertaking by the Federal Government of 
the construction of the dam at an estimated 
cost of $165,000,000.00, he returned to Los An- 
geles to participate in the campaign to secure 
the voting by the Metropolitan Water D’strict 
of the bonds in the sum of $226,000,000.00 for 
the construction of an aqueduct to convey from 
the Colorado River water stored in the Boulder 
Canyon Dam. This campaign resulted in the 
carrying of the bonds by a five to one vote. 

At the time Mr. Mathews was stricken, he 
was engaged in court in a suit to test the valid- 
ity of such bonds, and the day before he died, 
the court rendered a sweeping decision, uphold- 
ing, on every point, the validity of the bonds. 

Mr. Mathews was a member of the Los An- 
geles Bar Association and the American Bar 
Association. He was also a member of Beta 
Theta Pi, of the Masonic order, the California 
Club and City Club of Los Angeles, and the 
Cosmos Club of Washington, D.C. 

Outstanding as were h:s achievements, it was 
in his manner of accomplishing them that his 
true greatness was most apparent. His industry 
was immeasurable. He combined the simplicity 
of a child with the sagacity of a great states- 
man. He fought for the right and the public 
weal as an invincible conqueror, and yet was 
the embodiment of kindness and gentlenéss. 
His duties brought him into contact with the 
highest in the land, and yet he was the beloved 
friend of the humblest. 

As a public servant and as a municipal and 
water lawyer, Mr. Mathews stood absolutely 
alone, not necessarily greater than many of his 
distinguished contemporaries, but altogether 
different from any and after his own manner 
and method, certainly very great. It might have 
been said of him, when he passed forever from 
the scene of his many public triumphs, as was 
said of a kindred spirit that had passed into 
eternal rest: “Ulyssess has gone on his wander- 
ings, and there is none left to bend his match- 
less bow.” 

The end came to him as he would have 
wished it to come—in the full possession of his 
mental faculties, in the active discharge of pro- 
fessional duty, and in the midst of the family 
that he loved so well. “Modest and true and 
just, he died lamented by the good, and left no 
peer behind.” 

By the Committee— 
S. B. ROBINSON, Chairman 
JOHN W. SHENK H.W. WADSWORTH 
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the work of the courts, equalizing the work 
of courts by transfer of judges; keeping 
track of the amount and character of work 
done in the respective courts, and of the 
accumulation of causes before them. The 
Judicial Council amendment put squarely 
upon the judicial branch the responsibility 
of working out and presenting such modifi- 
cations as are necessary to make the branch 
efficient. That responsibility has been brave- 
ly assumed and is being borne with fidelity 
and effectiveness. 

However, under the law and in the na- 
ture of things, the Judicial Council can- 
not oversee and direct the work of the 
judges within each particular court. That 
must be done by the court itself, and can 
be accomplished only by placing central- 
ized power in a presiding judge and look- 
ing to him for results. 


Directing Head Required 

Wherever large courts have been found 
to function with high efficiency the cause is 
to be found in the existence of a responsible 
executive control. It is not suggested that 
judges, any more than other individuals, 
like to be or need be bossed around. How- 
ever, every successful private enterprise has 
a directing head. He keeps in touch with 
all departments, knows what each does, 
places his men where they are most effec- 
tive, coordinates their efforts. If he works 
successfully he obtains the cooperation of 
his heads of departments. Soon an espirit 
de corps is built up, so that every man does 
his part fully and does it willingly, recog- 
nizing that the performance of his job re- 
quires him to place the general service 
above personal preference. The same 
thing can be accomplished in the courts. 


The Chicago Experiment 

Consider what was done upon the estab- 
lishment of the Municipal Court of Chi- 
cago, the first instance in this country of 
successful court organization. The act was 
drawn by a committee of several of the 
circuit judges and some of the important 
business men of Chicago. They insisted 
upon a court of a new type organized to 
operate efficiently. It was agreed that the 
most important element of success was to 
provide for a chief justice of power and in- 
dependence. His office was, therefore, made 
a separate one, not dependent upon the vote 
of his fellows. He was given definite power 
generally to superintend the business of the 
court, to collect the cases for trial into cal- 
endars, to classify cases as he may deem 


expedient; he was required to assign the 
judges to the various calendars from time 
to time so as best to expedite the work of 
the court. The statute made it the duty 
of each associate judge to attend as directed 
by the chief justice. Incidentally it was 
made the duty of each judge at the begin- 
ning of each month to make to the chief 


* justice a written report of the duties per- 


formed by him during the preceding month 
with various required details. The judges 
were directed to meet at least once each 
month to discuss matters pertaining to the 
administration of justice. 

Here was a chief justice with real power. 
The office naturally required a_ broad- 
gauged, aggressive yet diplomatic man for 
chief justice. Henry Olson was such a man 
and was pressed into the service. Under his 
administration specialized calendars were 
set and judges assigned according to their 
capacity and experience for the particular 
work. Judges became specialists. They 
usually knew more about the law of their 
subject than did most of the lawyers who 
came before them. This was mainly because 
in that court was a responsible head, with 
power to organize the court and bring 
about, with satisfaction to all, the best per- 
formance of judicial duties by each judge. 
Indeed, with the records kept by the presid- 
ing judge and the publicity given them 
every incentive was supplied for something 
very akin to competition in efficiency be- 
tween judges. 

With a genuine leader, with men willing 
to follow him, the new court kept abreast 
of its work and year by year increased its 
efficiency. In seven years, although only 
three additional judges had been provided, 
the output increased from 97,718 cases for 
the first year, to 204,532 cases for the 
seventh year. Whereas, at the beginning 
there was much prejudice against the new 
methods adopted by the court, on the part 
of the bar and on the part of judges of 
other courts, within two years they had 
won the entire approval of the bar and the 
public. 

As a result other cities, notably Cleve- 
land, Atlanta, Philadelphia, Milwaukee, 
Buffalo, Pittsburgh, followed Chicago, pat- 
terning their municipal courts largely after 
hers. 

: Cleveland Also 

Let us look to Cleveland. In 1923 an act 
was passed under which the common pleas 
court in Cuyahoga county, sitting in Cleve- 
land, was provided by statute with a chief 
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justice, with broad executive control over 
the court. The journal of the American 
Judicature Society reports that this man 
was the first nisi prius court in any large 
city provided by statute with an executive 
head. A chief justice with genuine admin- 
istrative ability assumed the management of 
this court. “From that time,” says the same 
journal, “the court has been running like 
a chronometer with weekly production 
sheets showing almost twice as many cases 
tried as formerly and without haste.’”’ The 
average cost per case to the public treasury 
was reduced nearly 40 per cent. An amaz- 
ing efficiency in criminal work was achieved, 
until Cleveland has come to lead the entire 
country in shortness of time between in- 
dictment and trial. The average time is five 
days. It is said that crime has been greatly 
reduced in Cleveland. 


Administrative Direction Required 

Certainly at this day, and in the light of 
these and other examples, we must be ready 
to concede that a large court can no more 
produce results without organization and 
administrative direction than can any other 
great business. The courts cost the tax- 
payers large sums yearly. The taxpayers 
are entitled to look to the judges for results. 

Consider now how this problem is being 
attacked in California. Let us take a large 
county, Los Angeles County for example, 
where the judges are most numerous and 
where the need is greatest for proper co- 
ordination. What is the situation there? 

First: The term of office of the pre- 
siding judge is one year only. From the 
moment he enters his new quarters he is 
confronted daily and hourly with innumer- 
able and varied ex parte matters; applica- 
tions for temporary injunctions, for receiv- 
ers, for various writs, of habeas corpus, 
mandate, and what not; applications for 
orders, for subpoenas duces tecum, and for 
subpoenas for the taking of depositions, for 
publication of summons; for orders for 
execution of various sorts. He is required 
to examine sureties, approve undertakings, 
hear and pass upon application for judg- 
ment after default. These and many other 
matters, some serious, many perfunctory, 
consume his time. Questions relating to the 
assignment of cases, for advancement, etc., 
come before him, even with the master cal- 
endars in operation. Many of these matters 
are new to him. Some time is necessary to 
acquire knowledge of the various questions 
presented intimate enough to enable their 
determination without loss of time. Al- 


together, the mass of detail with which he 
is burdened is so great, and the matters 
presented to him by attorneys so numerous, 
that there is little time for thought about 
how the court as a whole may better func- 
tion, or how individual judges may be 
placed where they will be most effective. 
There is not time in one year for the pre- 
siding judge to organize himself and _ his 
immediate office, much less the work of the 
court as a whole. However high his desire 
to better conditions, he cannot hope in the 
time allotted to him to put into permanent 
effect thoroughgoing improvements in court 
administration. 


It must be remembered, too, that changes 
in the accepted order of things are received 
by judges as unreadily as they are by law- 
yers; and lawyers are by training conserv- 
ative, with highly developed primary re- 
action against innovations. The net result 
is ordinarily that the presiding judge under 
the present system just becomes accustomed 
to the routine of his office when he is dis- 
placed by another, possibly one not inter- 
ested in the ends sought by his predecessor. 

Second: The presiding judge is selected 
by his fellows, not out of consideration for 
his peculiar fitness for the position, but by 
rotation in order of seniority. He may be 
removed by his fellows. True, he never is 
removed; the shortness of his term makes 
that unnecessary, however well or poorly 
he may function. 

Third: The presiding judge, by the 
rule of seniority, is effectively deprived of 
power to assign judges to their work 
with a view singly to its best dispatch. 
Under this rule each judge, in order of 
the date of his accession to the bench, 
selects the department over which he will 
preside and remains there until some va- 
cancy in a department gives occasion for 
a new selection. Under this system no 
proper consideration can be given by the 
court as a whole, or by the presiding 
judge, or other officer speaking for the 
court, to the question as to who best can 
serve in the several departments. No prin- 
ciple of specialization can be applied. The 
capacity of the judge for a given work is 
neglecsted, except as he himself may 
recognize it, if by long chance he happen 
to have the opportunity of selecting the 
department where that work is done. The 
result is that in too many instances the 
round pegs are in the square holes, and 
the square pegs are in the round holes. 
If a judge does not do good work in a 
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given department where he may be, al- 
though the whole court may recognize it, 
neither means nor precedent for making 
a change is at hand. 


The Seniority Rule 


The seniority rule was adopted years ago 
as the most feasible means for apportion- 
ing the work among judges each with equal 
power and none with authority over the 
other. It is a rule of expediency only. In 
principle it is unbusinesslike, archaic and 
indefensible. Obviously, however, it can be 
displaced only by placing the presiding 
judge in his office for so long a period that 
none would think of questioning his author- 
ity. 

To place over the judges an executive 
officer diminishes in no respect the inde- 
pendence or dignity of any judge. While 
in a sense the individual judge is, not so 
independent as when his court is not so 
closely related to those of other judges, 
functioning with him under a presiding 
judge, the court itself has really a greater 
independence. Independence in judgment in 
the individual case is preserved implicitly. 
this is quite a different thing than that in- 
dependence in administration which results 
from lack of administrative supervision. It 
is true, a lazy judge, or one who is con- 
cerned chiefly in merely having his own 
way, if there be such, will not be able to 
follow his own bent so readily. Capable 
and conscientious judges, however, will 
have greater independence. 

Section 7 of Article VI of the Constitu- 
tion provides as follows: 

“The judges of each Superior Court 
in which there are more than two judges 
sitting shall choose, from their own num- 
ber, a presiding judge, who may be re- 
moved as such at their pleasure, subject 
to the regulations of the Judicial Council, 
he shall distribute the business of the 
court among the judges, and prescribe the 
order of business.” 


Proposed Amendment 


To the end that the courts may be re- 
lieved of the disadvantages from which they 
now suffer through lack of organization, 
administrative direction and incentive and 
opportunity for improvement in methods, 
this section should, it is submitted, be 
amended so as to read somewhat as fol- 
lows: 


For each Superior Court in which there 
are two or more judges the Judicial Coun- 
cil shall appoint from such judges a pre- 
siding judge, who may be removed as 
such by the Judicial Council at its dis- 
cretion. Subject to the regulations of the 
Judicial Council, he shall distribute the 
business of the court among the judges 
and from time to time in his discretion 
assign the judges to their respective de- 
partments and work. Subject to the con- 
trol of the Judicial Council, the several 
judges shall cooperate with the presiding 
judge, shall sit and hold court as directed 
by him and shall report to him at such 
times and in such manner as he shall re- 
quest respecting the business assigned to 
or disposed of by them. 


It will be observed that under such an 
amendment the presiding judge would be 
selected by the Judicial Council; could be 
kept in his position a short or a long time 
as results justify; would have a broad, ex- 
ecutive power over the court and its work. 
The substitution of rotation or seniority for 
judgment in selecting their presiding officer 
from among their number would be elimi- 
nated. The serious danger would be obvi- 
ated of the Court falling into a maelstrom 
of internal politics attendant upon the elec- 
tion of a presiding judge by his fellows. We 
have an unfortunate example of this in the 
Municipal Court. There would be conti- 
nuity in the office, consequently time, oppor- 
tunity and incentive for the presiding judge 
to organize himself and his office, provide 
proper ministerial assistants so that he will 
have time for constructive court organiza- 
tion, time to secure the cooperation of bench 
and bar in improving methods of disposing 
of litigation. Cooperation between the Ju- 
dicial Council and the courts, of which it 
is the head, would be promoted. The great 
object of unifying and making effective 
California’s judicial system would be moved 
a great step forward. 

Undoubtedly, the great body of judges 
and lawyers of this state are forward-look- 
ing, anxious to cooperate in alleviating con- 
ditions about which the public has come so 
bitterly to complain. They realize that jus- 
tice has become too slow, too expensive, and 
that business methods must be applied. The 
moment the judges clearly recognize any 
change as Clearly beneficial to the public 
service, they are ready to adopt it. 
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Additional U. S. District Judges 


FOR SOUTHERN CALIFORNIA RECOMMENDED BY FEDERAL 
JUDICIAL CONFERENCE 


At the recent meeting of the Judicial 
Conference held at Washington in October, 
a report of which, signed by Chief Justice 
Hughes of the United States Supreme 
Court, has just been printed in pamphlet 
form, the enactment of legislation was rec- 
ommended making provision for two addi- 
tional district judges for the Southern Dis- 
trict of California, as well as additional 
judges in other districts. 

Each Circuit Judge presented to the Con- 
ference a detailed report by Districts, of 
the condition of the dockets of the Federal 
courts, and the work of the courts in his 
circuit for the fiscal year 1931. From these 
tabulations it appears that there were pend- 
ing upon the dockets of the District courts, 
at the close of the fiscal year 1931, 152,736 
cases, compared with 155,730 cases pending 
at the close of the previous fiscal year—a 
decrease of about 3,000 cases, embracing 
civil cases, both governmental and private, 
criminal cases and bankruptcy. The report 
notes an increase of about 5,000 in the num- 
ber of bankruptcy cases. In 62 districts 
there was a decrease in the number of crim- 
inal cases, totaling nearly 8,000; 29 districts 
reported an increase in criminal cases. 

“There was an increase in the cases 
brought under the National Prohibition 

Act,” says the report, as follows: 

1930 1931 
Civil, commenced 11,882 12,374 
Criminal, commenced 56,992 57,405 
“Of cases of this class there were term- 

inated in 1930, 12,938 civil cases and 52- 

706 criminal cases; and in 1931, 12,103 

civil cases and 61,521 criminal cases. De- 

spite the reduction in the total number of 
cases pending in the Federal courts, con- 
gestion continues to be a major problem.” 

The Conference recommended the remov- 
al of certain restrictions now imposed by 
statute on the filling of vacancies which now 
exist or will arise. In 1922 Congress created 
20 additional district judgeships but in the 
belief that the need was temporary and liti- 
gations would decrease, it imposed the lim- 
itation that vacancies therein should not be 
filled, without a further special act. Experi- 
ence has shown, says the report, that the 
need was permanent. There now remains of 
vacancies that have occurred or will occur 


in these judgeships so limited 14 instances 
in which the Conference is of the opinion 
that provision should be made for the ap- 
pointment of successors. One of these is in 
the Southern District of California. 


Additional Judges Needed 
“The Conference was of the opinion,” 
the report continues, “as it was last year, 
that the removal of these limitations, and 
the appointment of successors where va- 
cancies now exist or will hereafter occur, 
will not give adequate relief. The Con- 
ference, after a most careful consider- 
ation of the need for additional judges, 
recommends the enactment of legislation 
making provision for additional district 
judges as follows: 
2 additional district judges for the South- 
ern District of New York; 
1 additional district judge for the East- 
ern District of New York; 
1 additional district judge for the North- 
ern District of Georgia; 
1 additional district judge for West Vir- 
ginia ; 
1 additional district judge for the South- 
ern District of Texas; 
2 additional district judges for the South- 
ern District of California; 
1 additional district judge for the West- 
ern District of Missouri.” 


Bankruptcy 

On the subject of Bankruptcy, the Con- 
ference report, referring to the Memoran- 
dum of the Attorney General on the admin- 
istration of that law, says that the Bank- 
ruptcy Act “has failed to achieve its cen- 
tral purposes ;” that its “administrative ma- 
chinery is inefficient and subject to exploita- 
tion,” and that “without radical revision of 
the law no substantial improvement can be 
accomplished.” 

“It appears from the records of all the 
cases closed in the fiscal year ending June 
30, 1930—cases which originated for the 
most part before the beginning of the de- 
pression—that in 65.44 per cent there 
were no assets above exemption ; in 88.24 
per cent there were assets of less than 
$500; and in 95.80 per cent the assets 
were less than $5,000.” 
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The Conference appointed a Committee 
to consider the Attorney General’s Memo- 
randum, and its report, which was adopted, 
recommends legislation amending the pres- 
ent Bankruptcy Act as follows: 


“(a) By provisions necessary to make 
the discharge in bankruptcy just and ef- 
fective ; to insure a thorough examination 
of the bankrupt, with due regard to the 
public interest involved; to discourage 
fraud and waste. 


“(b) Measures to encourage prompt 
steps toward liquidation or settlements by 
insolvent debtors; in matters of composi- 
tion; to obtain extensions of time for the 
bankrupt to pay; relating to assignments 
for the benefit of creditors; to provide re- 


lief of wage earners from garnishments 
or attachments. 

“(c) Measures to promote the appoint- 
ment of more efficient trustees, with suf- 
ficient provision for the voting representa- 
tion of creditors; a more summary pro- 
cedure for the administration of the estate 
of the bankrupt by the trustee, with due 
regard for simplified and expeditious 
proceeding in filing schedules; creditors’ 
meetings ; sales, and dividends ; provision 
for agencies to coordinate the bankrupt- 
cy administration; and promote uni- 
formity of practice without interference 
with judicial supervision; to regulate 
compensation of trustees; and the ap- 
pointment of referees and consideration 
of the basis of compensation.” 





TWO NEW BAR ASSOCIATIONS 
Hollywood and Beverly Hills Lawyers 
Organize and Elect Officers 

On Tuesday evening, December 8th, at 
the Roosevelt Hotel, the newly organized 
Hollywood Bar Association got off to a 
good start with its inaugural banquet, pre- 
sided over by its first president, A. Ronald 
Button. 

In addition to several hundred attorneys 
and Hollywood business men, there were in 
attendance several members of the Supreme 
Court, and a large delegation of Superior 
and Municipal Court judges. 

Addresses were given by Chief Justice 
William H. Waste, J. F. T. O’Connor, 
Judge Harlan Palmer, Reynold E. Blight, 
Lawrence Grant, and Howard B. Henshey. 

The officers, of the Association compris- 
ing some hundred members of the Bar in 
Hollywood, are: 
President 
Sr. Vice-President 
Jr. Vice-President 


A. Ronald Button 

Henry G. Lyman 
Howard B. Henshey 
Secretary Alvin W. Wendt 
Treasurer Edward R. Brand 

Board of Governors: Francis D. Adams, 
Everett L. Ball, G. R. Dexter, Frederick L. 
Howard, Roderick Johnston, and H. G. 
Redwine. 

Beverly Hills Organizes 

The attorneys of Beverly Hills, on De- 
cember 2nd, organized the Beverly Hills 
Bar Association, electing Kenneth Erb, 
President, Ernest E. Noon, Vice-President, 
C. E. Spencey, Secy.-Treas., and Charles E. 
Quirollo and Jesse E. Jacobson, Trustees. 


NEW MEMBERS OF ASSOCIATION 
Arthur S. Allen 
C. F. Johnson 
A. A. Rotberg 
Reginald I. Bauder 
Kenneth N. Chantry 
Vincent A. Marco 
Emmett E. Doherty 
William A. Bassett, Jr. 
Robert W. Fulwider 
Kurt Garve 
Marshall D. Hall 
G. Ezra Jordan 
Earl G. Read 
John Thomas Riley 
Arthur M. Rogers, Jr. 
William C. Schaper 
Knox Farrand 
George Keefer 
Roger Bixby Smith 
Edwin L. Talmage 
J. Francis Harvey 
Harold M. Heimbaugh 
F. W. Howard Taylor 
Stanley T. Tomlinson 
Arthur Elmer White 


DECEASED MEMBERS 
Charles Cassat Davis November 12, 1931 
Sam H. Erwin November 11, 1931 
W. B. Mathews December 9, 1931 
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LAW OFFICES 
SALISBURY & ROBINSON 


840 ROOSEVELT BUILDING 
LOS ANGELES 


STUART M. SALISBURY 
VERNE E. ROBINSON 


GERALD R. KNUDSON 
B. R. WARE 

W. B. DENNIS 
ROBERT M. DULIN 


Stuart M. Salisbury, Stannard A. McNeil 
and Verne E. Robinson announce the re- 
tirement of Stannard A. McNeil from the 


active practice of law and from the firm of 
Salisbury and McNeil. 


Mtr. Salisbury and Mr. Robinson will con- 
tinue as partners in the general practice of 
law under the firm name of Salisbury & 
Robinson at their present address, 840 
Roosevelt Building, Los Angeles. 


January 1, 1932 
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The Fact-finding Powers of Commissions 


TENDENCY TO INCREASE REGULATORY BOARDS BY LEGISLATION 
By S. B. Robinson, Chairman of the Los Angeles Bar Association 


Committee on Regulatory Commissions. 


The Committee on Regulatory Commis- 
sions of the Los Angeles Bar Association 
has been requested by the Board of Trustees 
to make a study of existing regulatory com- 
missions, boards and offices, and the laws 
under which they operate, and to make rec- 
ommendations as to desirable changes in 
such laws. 

The Committee has been instructed to 
give particular consideration to the question 
whether the investing of such commissions, 
boards and offices with the fact-finding 
powers which they now possess, has or has 
not had the effect of removing from the 
jurisdiction of the courts, to such an extent 
as to be incompatible with the best interests 
of the public, their function of ascertaining 
facts and applying the law thereto. 

This seems to suggest these primary in- 
quiries as to each such commission, board 
or office: 

1. Is the continued existence of such 
commission, board or office conducive to 
the public welfare? 

2. If so: (a) Is its fact-finding pro- 
cedure such as properly to protect the 
rights of the parties before it? 

(b) Is adequate provisions made for 
the reviewing by the courts, in all proper 
cases, of its findings of fact? 

Tre Committee will have the benefit of 
the cooperation of a committee of junior 
members of the Bar Association, appointed 
by the president to undertake such research 
work as may be necessary. 


Government by Commissions 

The need for such a study is emphasized 
by the fact that at each session of the Cali- 
fornia Legislature in recent years, there has 
been a flood of proposed legislation to set 
up new regulatory commissions, boards or 
offices. This tendency toward increased 
government by commissions is not confined 
to California, but is apparent in other states, 
as well as in Federal legislation. 

The charge is often made that every addi- 
tional board or commission provided for by 
legislative enactment brings us one step 
nearer to complete bureaucracy and adds to 
the already unbearable tax burden of the 


people, and that to supervise, license and 
control every profession, occupation and 
business activity which appears to be strong 
enough to justify exploitation, or which 
politicians think is a favorable field for 
regulation, is the purpose of this flood of 
proposed legislation. 


The position that all commissions are un- 
desirable, with its necessary implication 
that, therefore, all commissions should be 
abolished, seems to be as indefensible as 
the attitude of those who appear to desire 
a wholesale and indiscriminate increase of 
such commissions. Unquestionably, some of 
the existing commissions form very useful 
wheels in the machinery of government. 
The State Bar itself is undoubtedly a regu- 
latory organization. It is equally apparent 
that many of the commissions and regula- 
tory boards and offices which have been pro- 
posed are unnecessary, and would impose 
added burdens on the taxpayer, without any 
compensating benefits. 


Many of the bills introduced at the recent 
session of the California legislature propos- 
ing new commissions, and which did not 
become laws, were presented by members of 
the legislature who are men of ability and 
high standing, and no doubt were meant to 
benefit the public. But even in those cases 
where the purpose of such legislation is 
meritorious, consideration should be given 
to the question whether existing agencies 
could not be invested with such powers as 
might be necessary, rather than new and 
expensive governmental machinery be cre- 
ated. 

Many of these bills were no doubt in- 
tended to remedy existing evils, but some 
of them, as will be shown by their titles, 
are absurd, and, if ever enacted, would set 
up unnecessary investigating and regulatory 
commissions, thereby placing further tax 
burdens upon industry and the people in 
general. 

A list of the bills introduced at the last 
session of the Legislature, proposing regu- 
latory commissions, was prepared for the 
use of the Committee in the office of Mr. 
Robert Brennan, one of its members, and is 
as follows: 
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Senate Bills 

S.B. 175, introduced by Sen. Fellom, pro- 
posed to create a commission of medical 
and hospital service companies and to pro- 
vide for the regulation, supervision, licens- 
ing, etc. of hospitals and hospital service 
companies. 

S.B. 177, introduced by Sen. Fellom, 
added to the powers of the Bureau of Labor 
Statistics control over private employment 
agencies, and provides for the regulation, 
supervision and licensing of such agencies 
by the State Board of Labor Statistics and 
provided for the holding of customary hear- 
ings. ; 

S.B. 333, introduced by Sem McKinley, 
was an act to provide for a restitution de- 
partment and authorizing the creation of the 
office of a restitution officer in each county 
who would have the power to provide for 
the return to the rightful owner, without 
civil suit, of money or property lost by 
embezzlement, fraud, theft, or any unlaw- 
ful means upon the conviction of any per- 
son of such a crime. 

S.B. 352, introduced by Sen. Tubbs, pro- 
vided for the regulation of music teachers 
and set up a commission for the examina- 
tion, supervision, regulation and licensing 
of music teachers. 

S.B. 599, introduced by Sen. Harper, pro- 
vided for a state board of shorthand re- 
porters and the consequent commission or 
bureau to handle the supervision, regulation, 
examination and licensing of shorthand re- 
porters. 

S.B. 635, introduced by Sen. Cassidy, 
provided for a tuberculosis commission. 

S.B. 730, introduced by Sen. Carter, pro- 
vided for a board of examiners to regulate 
commerce, supervise and issue licenses to 
faith healers, including those who heal by 
the laying on of hands or the annointing of 
oil and ointments, or prayer healers. 

S.B. 769, introduced by Senators Inman 
and Ingalls, provided for an auto accident 
commission. 

With reference to the new probate code, 
chapter 281, Laws 1931, it will be recalled 
that there was great agitation and pressure 
at the time of the passage of this probate 
code to bring pressure upon the legislature 
to provide for the administration and settle- 
ment of estates of deceased persons by court 
commissioners. The new probate code, how- 
ever, does not go to that extent. 

S.B. 893, introduced by Sen. Fellom, pro- 
vided for an auto accident commission 
which would hold trials on any damage case 


arising out of an automobile accident, pro- 
vided for the registration of insurance pol- 
icies with such auto accident commission, 
abolished the rule of contributory negli- 
gence and introduced the doctrine of com- 
parative negligence, etc., etc. 

S.B. 927, introduced by Sen. Jones, pro- 
vided for the creation of a milk market 
board in each city, town or municipality, 
with powers to investigate the price of milk, 
conditions of furnishing milk, licensing milk 
distributors, hold hearings, etc. 


Assembly Bills 

While the Assembly did not initiate as 
many bills which ultimately became laws, 
it was also the source of many bills provid- 
ing for regulatory commissions and boards. 
For example: 

A.B. 259, introduced by Assemblyman 
Crist, provided for the creation of a board 
of examiners to have charge of the practice 
of tree surgery or arboriculture, with the 
requisite powers of regulation, examination, 
supervision, and licensing. 

A.B. 517, introduced by Assemblyman 
Bonelli, provided for an equity tax com- 
mission to function in times of emergency, 
decide whether or not certain taxes in such 
times of emergency should be waived or 
payment thereof postponed. 

A.B. 695, introduced by Assemblyman 
Stockwell, provided for a commission to 
have charge of the examination, regulation, 
supervision, and licensing of public account- 
ants. 

A.B. 889, introduced by Assemblyman 
Bishop, provided for the creation of an 
aeronautical commission with the customary 
provisions as to supervision, examination, 
regulation, licensing, etc. 

A.B. 975, introduced by Assemblyman 
McDaniel, provided for a fatal accident in- 
demnity bureau, the creaticn of a fatal acci- 
dent indemnity fund supported in part by 
a tax upon each licensed driver and further 
provided for the examination into each 
motor vehicle accident resulting in a fatal- 
ity, and provided for the payment out of 
the fund of the hospital and funeral ex- 
penses and additional payments to the heirs 
of such decedents. 

A.B. 1172 created a board or commission 
to regulate the practice of piano tuning. 

A.B. 1234 purported to create a board to 
regulate the masseurs and masseuses, set up 
a state board of masseurology. 

A.B. 1877 provided for a commission to 
regulate the oyster industry in the state of 
California. 
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The Rule of Stare Decisis 


HAS THE SUPREME COURT ABANDONED IT? 
By Henry C. Gardiner of San Diego Bar 


Contrary to the views of the general pub- 
lic, and also to the belief of many attorneys, 
our supreme court is under no legal obli- 
gations to follow precedent in rendering its 
decisions. The legislature of 1850 enacted 
that the common law of England should 
be the rule of decision in all the courts of 
this state, so far as not repugnant to, or in- 
consistent with, the constitution of the 
United States, or the constitution or laws 
of this state. (Stat. 1850, p. 219.) But this 
rule has been “liberally construed” and our 
courts have never hesitated to refuse to be 
bound thereby whenever in their judgment 
the common law of England did not meet 
conditions in this state. 

Section 1899, Code Civil Procedure, de- 
fines the unwritten law as “the law not pro- 
mulgated and recorded, but which is never- 
theless observed and administered in the 
courts of the country,” which has still less 
binding effect upon the courts. 

The doctrine of stare decisis is not so 
much a rule of law as a method of deter- 
mining what the law is. (7 Cal. Jur. 628.) 
The courts of last resort are not bound by 
their decisions except that a department of 
the supreme court is bound by decisions of 
that court in bank, but inferior courts are 
absolutely bound by cases not reversed or 
modified. (7 Cal. Jur. 635.) 


Close Questions 

It may be agreed that a large percentage 
of cases appealed might be decided either 
way without doing violence to legal prin- 
ciples or injustice to the parties involved. 
This is because only close, mooted questions 
are apt to be taken to the higher courts for 
final disposition. The higher court in many 
cases might give just as conclusive and sat- 
isfactory reasons for affirming as for revers- 
ing a given case, and vice versa. As a pro- 
fessor of law once said to a skeptical stu- 
dent, “That is just what the attorney argued 
in the supreme court, and apparently he had 
a good case, but the court took the other 
view.” 

A justice of the supreme Court of Iowa 
once told this writer that a in certain case 
he wrote two opinions, one affirming and 
one reversing the lower court. His asso- 
ciates adopted the opinion of affirmance. 
“But,” he added, “If the take the case to 


the U. S. Supreme Court, I am afraid they 
will beat you.” The case was taken up and 
affirmed. (206 U. S. 483.) 

There is a general impression among 
lawyers that a decision of a court of last 
resort constitutes the law, but this is true 
only as bearing upon the case itself. (7 Cal. 
Jur. 632.) An examination of the cases 
cited in 7 Cal. Jur., pages 628 to 640, will 
show that our supreme court reverses itself 
many times and often refuses to follow its 
former. decisions, and only a relatively small 
proportion of such cases are there referred 
to. When the court finds itself in error and 
an injustice will be done by perpetuating a 
wrong decision, it deserves only commenda- 
tion for frankly and courageously declaring 
the doctrine of a certain case “overruled” 
or “no longer adhered to.” 


“Pocket Vetoes” 

But the cases overruled by “pocket veto,” 
or by making no reference to them in sub- 
sequent decisions, put the attorneys all at 
sea. The decision in such cases being ig- 
nored by the court apparently still stands 
as the law. It is only when the attorney 
writes a brief and attempts to reconcile the 
conflicting cases that the situation is dis- 
closed. Probably every attorney in the state 
has been confronted by decisions which he 
tried in vain to reconcile, and in which no 
reference is made to the former conflicting 
opinions. It would be interesting if they 
could all give their experiences with “pocket 
vetoes.” 

In the Estate of Frees, 187 Cal. 150, the 
court held in effect that the right of the 
wife in the community property is a vested 
right, not governed by the laws or rules of 
succession. While in the Estate of Phillips, 
203 Cal. 106, it held that the statute relating 
to community property is a statute of 
descent and succession, or a rule of inherit- 
ance, saying at page 109, “the law of in- 
heritance in force and effect at the date of 
acquisition does not determine the right to 
inherit, but the law in force at the date of 
death of the owner.” No reference is there 
made to the Frees case, although the court 
in support of its ruling cites several of the 
cases originally cited in the brief of respond- 
ent. Perhaps the most outstanding case of 
this character is that of Scott v. Beck, 204 
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Cal. 78, in which the supreme court first 
reversed the decision of the district court 
of appeals, 74 Cal. Dec. 392, affirming the 
superior court, then on rehearing merely 
reversed the judgment of the superior court, 
making no mention of its former decision. 

The appellate court held in Tomasini v. 
Hyatt, 92 Cal. Ap. 225, that a statute 
authorizing the construction of bridges over 
navigable streams does not authorize such 
construction over bays, swamps or estuaries, 
with particular reference to a portion of 
San Francisco bay, saying, “A stream of 
water is defined by Webster as ‘a current 
of water flowing as a river, brook, etc., in 
a continued current or course’,” and citing 
other authority. A petition for hearing in 
the supreme court was denied, which makes 
the law of the case the rule of the supreme 
court. (7 Cal. Jur. 636.) 

There are numerous cases and text book 
authorities to the contrary until the decision 
of the supreme court in Southlands v. City 
of San Diego, 211 Cal. 646, in which Mis- 
sion bay in San Diego county was. involved. 
The court said in that case, ‘We have no 
hesitancy in holding that ‘streams’ * * * 
comprehends such a bod of water as Mis- 
sion Bay.” To sustain its decision the court 
cites two cases from other states, in neither 
of which is the point involved, one of them 
being reported in 6 Barb (N.Y.) 265, and 
makes no reference whatever to Tomasini 
v. Hyatt, supra. 


Appears to be Two Rules 
When the highest court of this state pre- 
fers the dicta of an inferior court of an- 
other state to its own decisions, there is 


little encouragement to research and investi- 
gation on the part of attorneys in the prep- 
aration of cases. Attorneys are supposed 
to present their whole case to the court or 
jury, but it would seem that there is one 
rule for the attorney and another for the 
judge. 


In Tuso v. Green, 194 Cal. 574, the su- 
preme court held that escrow instructions 
given a bank in two separate instruments 
signed respectively by the purchaser and 
seller of real estate, are “none the less a 
contract in writing merely because each of 
the respective writings is signed by but one 
of the parties. * * * The mutual stipula- 
tions of the parties * * * constituted a 
sufficient consideration and created a valid 
escrow.” In Zlozower v. Lindenbaum, 100 
Cal. Ap. 766, a case in which a hearing was 
denied by the supreme court, the court held: 
“The instructions given to the Title Insur- 
ance and Trust Company are in no sense 
an agreement of purchase. * * * It is 
simply a direction to the Title Insurance 
and Trust Company as to what was to be 
done by them. It is wholly without con- 
sideration and subject to modification or 
retraction at any time.” No reference is 
made to Tuso v. Green, supra. 


The above are only a few examples of 
“pocket vetoes,” and the number may prob- 
ably be indefinitely multiplied. The conclu- 
sions to be drawn are that the court will 
follow the rule of precedent in the applica- 
tion of general principles, but that each case 
stands upon its own bottom and will be de- 
cided as the court thinks best without spe- 
cial reference to previous decisions. 





Financial Institutions as Corporate Fiduciaries 


“The indiscriminate employment of financial institutions as corporate fiduciaries 


tends inevitably to reduce trust relationships to mere commercial transactions. Indeed, 
some of these institutions are already inserting in their trust agreements novel clauses 
which remove many customary and wholesome restraints upon the fiduciary in handling 
and dealing with the trust estate and lessen legal responsibility to the beneficiaries. It 
seems almost incredible that responsible testators would give such powers to any person 
or institution if they fully realized the legal and practical significance of their actions. 
What testator, for instance, in appointing his attorney as executor or trustee would con- 
sent that he might delegate the entire management of the trust to some associate or clerk 
in his office, or, in appointing his business friend, an officer of a large corporation, would 
consent that he might turn over to the accounting department, board of investment, or 
the officials of the corporation the handling of the trust estate?” (From article by J. T. 
Pugh, of the Boston Bar, in American Bar Association Journal for September, on 
“Strengthening the System of Personal Fiduciaries”) 
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The Lawyer’s Books 


THE PART THEY PLAY IN HIS CAREER 


(Excerpt from the address of William M. McKinney, of San Francisco, before the 
Los Angeles Bar Association at its October Meeting.) 


The lawyer’s books! What a part they 
play in his career, from the time he begins 
his law school studies to the day when he 
writes his last brief! What struggles and 
sacrifices he makes in early days to satisfy 
his need for these indispensable tools! What 
hours of intense perusal he gives them when 
great results hang on his investigation! 
What problems they solve for him, and 
what disappointment they sometimes bring 
when preconceived views are shattered by 
their cold light! The lawyer does indeed 
live by his books. Use of them marks near- 
ly every step taken in his journey through 
professional life. The day when practice 
could be conducted with only a copy of the 
Revised Statutes, if it ever existed, is gone 
forever. In these days the law office with- 
out books is but a naked pretense—a hollow 
shell. 

The art of writing syllabi or headnotes 
has made great strides. The few lines that 
give a true picture of the case and the hold- 
ing of the court, for the reader’s quick com- 
prehension, mark the capacity for the re- 
porter for his job. And if the reporter 
neglects legal principles and doctrines, con- 
fining the statement entirely to the facts, 
he has signally failed. On the other hand, 
if he brings out nothing but the principle 
of law that underlies the case, he has drawn 
no picture at all. It is the happy blending 
of these two features—facts and principle— 
that makes the perfect headnote. The old 
reporters were little concerned with the 
dicta contained in the opinions. The tend- 
ency of the better modern reporters is to 
give the best of them a place in his head- 
notes. Dicta in the headnotes often reveal 
bodies of valuable judicial argument and 
profound learning that would be buried if 
they were not garnered in the syllabi and 
thus passed into the digests. I have found 
that criticism of the use of dicta in the 
syllabi generally comes from the lawyer 
who has found a particular specimen ad- 
verse to his contentions, and who thus 
wants it to disappear—or at least not to 
furnish ammunition for his opponent. On 
the other hand, the brief-maker whose posi- 
tion a dictum sustains, seizes on it with 
avidity. So perhaps it is best to conclude 


that dicta are materials which should not 
be sacrificed. 


Aids for the Searcher 

The good digester of these days has con- 
trived innumerable aids for the searcher— 
aids that lighten his labor immensely, aids 
that are now accepted as belonging to the 
order of things and without thought that 
once they were not afforded. When the 
key number system was devised for national 
digesting there was a labor-saving invention 
of the first order. Probably that device 
alone has saved enough mental horse 
power to run scores of supreme courts. 
Titles are now so correlated and references 
from one part of the work so numerous 
and so specific, word indexes are so full, 
that the searcher is scarcely ever at a loss 
as to where to find the decisions that con- 
trol his case. The lawyer of this day, in 
his search for exact precedents, scarcely 
realizes his debt to those who have thus 
lighted his path through the books and 
saved him time and labor scarcely measur- 
able. His brother of a generation ago had 
no such helps. 

The tendency of the times is for text 
books to deal with subjects of manageable 
size. When the authorities were but a small 
fraction of those that now fill tens of thou- 
sands of volumes of reports, an author 
could exhaust the decisions on the broad 
topics of the law and present a fairly com- 
prehensive treatise on subjects like negli- 
gence, torts or contracts. Now if such a 
sweeping topic is covered it is done by deal- 
ing concisely with general principles and by 
citing few and leading cases, or by a huge 
cooperative work cyclopaedic in form. This 
tendency to deal with mere branches of 
great subjects has been carried far as any- 
one who has noticed the publishers’ outputs 
will observe. It is generally commendable, 
for it leads to thoroughness and accuracy. 
But the tendency will hardly go so far as 
to satisfy some inquiring minds, as for in- 
stance, the young lawyer who asked the 
librarian for the latest text work on “stabb- 
ing.” He said that he had been retained to 
defend a man accused of murder by stab- 
bing his victim, and he would like a treatise 
on that branch of the criminal law. 
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Know Your Library 

Many lawyers with fine collections of 
books, do not know their own libraries. 
Some appear to buy books as certain women 
buy pianos—merely as furniture. They al- 
low them to stagnate, practicing, as one 
might say, by ear and not by note. It is 
not an uncommon occurrence, as I have 
observed, for lawyers, puzzled over the so- 
lution of a legal problem, to struggle and 
scramble almost helpless, while on their 
shelves rested books that cleared up their 
difficulties with reviews of all the pertinent 
authorities. Can anyone tell why this should 
be? The reports year by year are filled with 
lasting memorials of the mistakes made by 
lawyers. No humiliation attaches to the 
loss of a case on a point of law when the 
law is unsettled, or the authorities obscure, 
or when a sound argument can be made on 
either side. On the contrary, the loser may 
deserve the thanks of his brethren for per- 
sisting in his contention and thereby settling 
a disputed point and providing a precedent 
that will guide the future traveler along that 
path. But when a decision or opinion comes 
down, mercilessly exposing a blunder of 
practice or refuting a false contention on a 
point of law, and pointing clearly to the 
books which would have set counsel right 
had he but looked at them, how then can 
the lawyer face his client who has trusted 
one who belongs to our learned profession? 
He may, in one way or another, “get by” 
with his client, but he can never wipe from 
the pages of the reports the memorial of 
his failure to use his books. 

Difficulties of Indexing 

Just as no law book is one hundred per- 
cent perfect, so no index can be made to 
fit every brain. It is simply impossible to 
make an index that will serve as a law 
finder for a nonlegal mind, just as it is 
impossible to make a dictionary that will 
turn up a word for one who does not know 
the letter of the alphabet with which it 
begins. The searcher who cannot or does 
not associate the point he has in mind with 
the word or phrase that properly expresses 
the legal concept, is almost helpless. True, 
in every index there are to be found many 
common words that often bring about the 
right contact, but on the more elusive and 
general points no such words will point the 
way. 

Except for the reports, law books age 
rapidly. Their days of usefulness are num- 
bered. The legislatures and the courts push 
large parts of them into obsolescence almost 


as fast as they can be written. The motor 
car manufacturers, with their new models, 
are scarcely less destructive of values. It is 
one of the disheartening reflections of a 
legal author that, even as he writes, the 
legislatures and the judges may be upsetting 
his statements and conclusions. But the law 
must progress; new legislation is needed to 
meet changed conditions; fresh interpreta- 
tions must come from the courts; early pre- 
cedents must now and then be overruled or 
given applications to modern circumstances ; 
and lawyers will ever seek and rely upon 
the latest pronouncements and the newest 
discussions. The books of the law must 
keep pace with this change and this demand. 
As year succeeds year in which growth and 
change occur, the volumes on the lawyer’s 
shelves become more and more stale. Ex- 
cept for fundamentals, they constantly need 
replacing, or revision, or supplementing. 


The Writing of Law Books 


So vast and so complex are the materials 
from which present day law books must be 
composed that they are now disposable, in 
most instances, only by those who give their 
lives to work of this kind. In the inter- 
vals of hearing and deciding a few cases 
each year, Justice Story could, with the 
then comparatively few reports, write the 
books which bear his name. Who now ex- 
pects a book from one of our overworked 
judges? They do not write them, even if 
they are so inclined, because the conditions 
of time and materials make the task almost 
impossible of performance. And for the 
same reason the successful practitioner rare- 
ly dips into legal authorship. His time is 
more profitably employed; and he is, more- 
over, not possessed of the technical ability 
for work which now requires the attention 
of specialists. 

The profession at large has but a faint 
idea of the skill, patience and hard work 
required to delve into all the sources of our 
present-day law and from them to con- 
struct, with accuracy and precision, the 
larger works which guide and serve the 
practitioner and the judge in finding of the 
law. Anyone who examines a good text 
book or article wil! doubtless often be as- 
tonished by the ingenuity with which the 
authorities are combined and knit together ; 
and he will sometimes have occasion to ob- 
serve that the aptitude developed for this 
work is in some respects, as has been said 
by a distinguished judge, not unlike that 


(Continued on page 121) 








Page 116 


LOS ANGELES BAR ASSOCIATION BULLETIN 





Calipers and Criminals 


By Earnest A. Hooton, Professor of Anthropology, Harvard University. 
(Reprinted from the Harvard Alumni Bulletin) 


With the aim of crime-prevention, large 
amounts of time, money, and mental effort 
have been expended upon the studies of 
criminal law, judicial procedure, police 
systems, and penal institutions. Such studies 
are of great importance, but concern them- 
selves primarily with the mechanics of 
crime and punishment. It is quite obvious 
that the dynamic aspects of this great ques- 
tion are bound up with the environment 
which produces the criminal and the nature 
of the criminal himself. Sociologists have 
probed deep into the criminalistic environ- 
ment—the relation of poverty and unem- 
ployment to crime, of education, of con- 
ditions in the home, of alcoholism, and of 
many other potent factors. As a result of 
their fruitful labors, it is now generally 
recognized that the prevention of crime can 
be effected only by the proper care and 
training of the young. Criminality, like 
charity, begins at home. Hence the focus 
of preventive sociological effort has been 
shifted from the adult criminal to the ju- 
venile delinquent. 

Psychiatrists are the only criminological 
investigators who concentrate their attention 
upon the criminal himself, apart from the 
environmental causes which impel him to- 
ward crime. They attempt to determine the 
mental status of the criminal, from the 
points of view of both “intelligence” and of 
disease. They also take into consideration his 
general physique and state of health. More 
and more these indispensable experts tend to 
interpret the mental status of their subjects 
in terms of environment. They have to, be- 
cause little or nothing is known of heredity, 
and, until we know more about it, little or 
nothing can be done about it. Hence the 
psychiatrist, like the criminal sociologist, in- 
cessantly harps upon environment. 

What place is left for the anthropologist 
in this congress of specialists upon the eti- 
ology of crime—judicial experts sociolog- 
ical experts, statisticians, and psychopathol- 
ogists? Of course, the offer of services by 
any volunteer ought to be considered before 
it is rejected, when the workers already en- 
gaged on the job are not getting that job 
done. Crime waves are merrily breaking 
over all of these little King Canutes, but 
why should another one dash shouting down 


the beach only to get himself all wet? Nat- 
urally I should like to be able to promise 
that the anthropological expert can really 
make the wave recede, but frankly I do not 
believe that he can. But he might be able to 
build a dyke or two which would help pro- 
tect a part of the foreshore. 


Anthropology’s Services Against Criminals 

This hopelessly impracticable fellow, the 
student of man, thrusts his inquisitive nose 
into the Academy of Criminologists, timor- 
ously to inquire whether anyone is trying 
to find out if there is a relation between the 
physical type of the criminal and his mental 
defects or diseases, if any; whether there is 
any environmental or hereditary selection 
of the physical type of the criminal accord- 
ing to the nature of his crime; whether the 
diverse physical groups which we call 
“races” have quantitatively and qualita- 
tively identical criminal proclivities, or 
whether, on the contrary, certain of the 
races or nationalities irresponsibly and in- 
discriminatingly admitted to our country 
run up more than their share of our Dill 
for crime. When the anthropologist quaver- 
ingly pipes these queries, the criminological 
academicians yell “Put him out!” An an- 
thropologist at an American criminological 
conferénce is about as popular as a bat in 
a boudoir. 

Yet anthropology has already been of 
some slight service in  society’s struggle 
against criminals. Criminals are identified 
and apprehended by the Bertillion anthropo- 
metric system, which is anthropological, or 
by the finger-print system, which is also an- 
thropological—not by the “broken homes” 
from which they have come, nor by the de- 
mentia praecox which they may or may not 
have. If a fisherman knows how to catch 
fish, why cannot he aspire to be an ichthy- 
ologist ? 

Study of Criminals 

Fortunately not all of the sociologists and 
psychiatrists who are laboring in criminal 
investigation look with scorn upon the prof- 
fered cooperation of the anthropologist. 
One of the exceptions is Professor Sheldon 
Glueck, an acknowledged authority on crim- 
inal sociology and criminal law and a mem- 
ber of the Harvard Crime Survey. He it 
was who pried open the door for me and 
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pushed me in. Glueck introduced me to Dr. 
Winfred Overholser, Director of the Di- 
vision of the Examination of Prisoners, 
Massachusetts State Department of Mental 
Diseases. Dr. Overholser was conducting 
an intensive psychiatric and sociological in- 
vestigation of some thousands of inmates of 
the county jails of Massachusetts. Both he 
and Glueck believed that this study would 
be greatly benefited by a supplementary an- 
thropometric survey of the same subjects. 
None of us had any money for such a study, 
but Dr. Overholser thought he could wan- 
gle maintenance and travelling expenses for 
anthropometric field workers if any could 
be secured. I specialize in getting men to 
work for nothing. This particular oppor- 
tunity was offered to William V. MacKaye 
and Henry Lappin, both graduate students 
in anthropology and keenly interested in the 
physical status of the criminal. So, backed 
by the State Department of Mental Dis- 
eases and propelled by the Division of An- 
thropology, these young men sallied forth 
in the dreadful heat of the summer of 1927, 
armed with calipers and measurement 
blanks. 

All summer long they toiled and sweated, 
cheered and abetted by the genial and inde- 
fatigable Dr. Overholser, whose name 
works magic with the officials of penal in- 
stitutions in Massachusetts. When fall came. 
Lappin went to medical school and his 
gratuitous position was accepted by Arthur 
R. Kelly, a graduate student of anthropol- 
ogy hailing from Texas, now assistant pro- 
fessor at the University of Illinois. * * * 

By this time the wave of our criminal 
investigation had swept over the County 
jails of Massachusetts and was lapping at 
the walls of the penitentiary and the reform- 
atory. Moreover, it seemed of no use to 
investigate criminals unless they could be 
compared with samples of the normal, law- 
abiding population. So we began to study 
the Massachusetts militia. Again we found 
that many of the delinquent subjects for 
investigation were insane or feeble-minded. 
This necessitated studying the civil insane 
for comparison with the criminal insane. 


Scope of Investigation 

Six thousand of the inmates of Massa- 
chusetts institutions bent their necks to the 
measuring rod, but they were not enough. 
Massachusetts afforded a fair sample of 
criminals of several races and nationalities, 
as well as those of native birth and parent- 
age, but there were some numerically and 
criminologically important groups which 


were not adequately represented in our 
commonwealth. For example, Negroes 
seem to contribute more than their due pro- 
portion of offenders. It was desirable to 
study Negro criminals in the Southern 
States and likewise their law-respecting 
brethren. Again, in the Southwestern States 
immigrants of Mexican origin seemed to 
gravitate into jail. Of what sort are these 
Mexican criminals—Indian, Spanish, or 
mixed? What form of anti-social pastime 
do they habitually elect? Also in the great 
Northwest, where eyes are blue, where hair 
is tow, and where Republicans are Insur- 
gents, what racial and ethnic types look out 
between the bars? And finally, in those 
lonely mountains whose inhabitants speak 
Elizabethan English, manufacture corn 
“licker,” and take pot-shots at each other 
with long-barreled rifles, what sort of gen- 
tlemen go to jail—narrow-headed Nordics, 
or bull-necked Alpines? 

To cut a long story short, my two daunt- 
less anthropometric knights swept through 
the institutions of ten States like twin At- 
tilas. These States were Massachusetts, 
Texas, Arizona, New Mexico, Colorado, 
Missouri, Wisconsin, Tennessee, Kentucky, 
and North Carolina. 

When the spoils of war amounted to 
records of 18,000 subjects, the army of oc- 
cupation was withdrawn. I then began to 
contemplate with dismay the aftermath. An 
average of 120 sociological, metric, and 
morphological statements about each of 
18,000 persons amounts to 2,160,000 facts, 
figures, or fictions. Whichever they are, 
there is only one kind of ostrich capable of 
digesting such a mass of data. Its name is 
Hollerith and it may be described as a spe- 
cies of electric sorting, counting, and tabu- 
lating machine which swallows cards with 
holes punched in them and spews up figures 
and statistical tables. 


The information we have gathered about 
each criminal is of this sort; birthplace, age, 
nationality, nationality of parents, birthplace 
of parents, occupation, marital status, off- 
spring, education, intelligence rating, nature 
of offense, previous conviction, stature, 
weight, and many other bodily measure- 
ments and indices, pigmentation (hair color, 
eye color, skin color), about eighty descrip- 
tive bodily characteristics, and some facts 
pertaining to pathology. All of this informa- 
tion amounts to an average of 120 facts con- 
cerning each individual. What are we doing 
with this stupendous array of depressing 
details ? 
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First.of all we sorted out the entire series 
of subjects into primary physical groups: 
Whites, Negroes, Negroids, Indians, and 
others. We then divided up the Whites ac- 
cording to nativity and parentage: native 
born of native parentage, native born of 
foreign parentage, redividing according to 
nationality of parents, and foreign born, 
these last again subdivided according to na- 
tionality. Then every one of these race- 
nativity-parentage-nationality groups was 
separated into classes based upon the nature 
of the offense committed. The next step 
was to tabulate for each of these race-nativ- 
ity-parentage-nationality-offense groups 
every one of the 120-odd facts concerning 
each individual. From the tables thus made 
up, averages and other statistical constants 
were calculated. Then it was possible to 
ascertain whether criminals of the same 
race, nativity, parentage, and nationality 
differed in physical type and in sociological 
characteristics according to the nature of 
their crimes. The answer is “Yes!’”’ I can 
scarcely amplify this statement without in- 
volving the BULLETIN in too much expense 
for paper and printing. 


The next task was to ascertain whether 
criminals of any given race, nativity, nation- 
ality, and parentage are significantly differ- 
ent in physical type from the law-abiding 
populations of similar antecedents. This is 
where our check samples of the civil popu- 
lace come into use. The prodigious labor of 
statistical comparison of several races and 
about eighteen different nationalities is not 
yet finished, but it is apparent that the man 
behind the bars in the United States is dif- 
ferent in many respects from the man in 
the street. Just how far these differences 
extend, and what they mean in terms of 
environment and heredity, I do not know as 
yet. The cards have to run through the 
tabulator many more times and the calcu- 
lating machines must grind out thousands 
of additional constants before the results of 
these comparisons can be interpreted in de- 
tail. 


The most fun in this job so far has been 
the separation of the material into physical 
racial types and the examination of the 
criminal propensities and other sociological 
features of these racial types, to say noth- 
ing of their anthropological characteristics. 
Groups based upon parentage and nativity 
are not racially homogeneous groups; they 
are merely national groups. It is fairly well 
known that immigrant nationalities in this 
country differ in their liability to commit 


crimes and in the types of offences of which 
they are convicted. No one, to my knowl- 
edge, has ever attempted to divide up crim- 
inals into racial groups on the basis of 
hereditary physical features, with the object 
of studying the relation of race to crime. 
We took a group of more than 6,000 White 
criminals from ten States and classified 
them into racial types and sub-types, as 
these are recognized by conventional anthro- 
pological criteria, and then tabulated their 
offences, occupations, educations, and all of 
the rest of the information contained on 
our data cards. Some very extraordinary 
differences were forthcoming. I may men- 
tion one or two curious facts. The group 
which is characterized by relatively long 
and narrow heads, ash-blond or yellow hair, 
and blue eyes (the “Nordic race’’), is out- 
standing in its great deficiency of convic- 
tions for homicide and its enormous excess 
of forgers. I am not yet in a position to 
interpret these facts. 


I am equally in the dark as to the mean- 
ing of our findings with respect to differ- 
ences among criminals when grouped into 
offence types. Why are murderers taller and 
heavier and in almost every respect bigger 
than thieves, whether one is dealing with 
native-born Whites of native parentage, 
foreign Whites, Negroes, or Negroids? And 
why are fraudulent criminals in most of 
these groups also distinguished by large 
size? 

When I think of all of the relationships 
between individual characters and types of 
offence, between different categories of 
criminals and the approximately comparable 
civilian samples, which still have to be tab- 
ulated, calculated, and interpreted, I am ap- 
palled. 

If space permitted I could weave a few 
true tales about the adventures and experi- 
ences of my really wonderful fieldworkers. 
I remember one blistering summer day when 
Dr. Overholser and I went out to Bridge- 
water to inspect the progress of MacKaye’s 
investigation of the criminal insane. We 
started off in the superintendent’s office and 
were shown a choice collection of lethal 
weapons made by ingenious inmates out of 
nails, bits of tin-cans, etc. Then we were 
escorted through a series of locked doors to 
a room where MacKaye was working. Sit- 
ting before him in a semicircle were about 
a dozen wild-eyed maniacs and he was 
going about from one to another, taking the 
same measurement on each in turn and call- 
ing it out to a recording clerk. I should be 
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little less reluctant to try to get the cephalic 
index of a rattlesnake than to practice my 
anthropometric technique on some of those 
gibbering lunatics. MacKaye told me that 
on one or two occasions a restive subject 
had made a dive for his anthropometer, but 
that he himself always got there first, which 
was probably wise, as that instrument is a 
graduated steel tube with sharp-pointed, 
sliding arms. Kelly told me about a cheer- 
ful little incident which occurred in a cor- 
ridor a few feet away from where he was 
measuring prisoners in a certain institution. 
It was a cold morning and several of the 
jolly lads were clustered around the stove. 
He noticed some slight scuffling and sud- 
denly everyone seemed to feel that he had 
got sufficiently warm, for the group dis- 
solved—all except one who was on the floor 
with his skull bashed in by a piece of cord- 
wood. Of course that sort of thing doesn’t 


happen every day, but I don’t pick out 
timid, nervous youths for criminal anthro- 
pometry because it isn’t much like reading 
palms at a debutante tea. Experience of 
crooks with the Bertillion and finger-print 
system does not predispose them in favor 
of anthropometrists. 

I am inclined to think that the one really 
original feature of this investigation is that 
its originator and promoter does not claim 
that it will solve the crime problem. Noth- 
ing will do that except sterilization of the 
unfit and a complete mental and moral re- 
generation of a great proportion of those 
animals euphemistically included under the 
specific name of Homo sapiens. Neverthe- 
less, I think I can promise an entirely new 
body of evidence concerning the relation of 
the criminal to his crime, some of which 
may be relevant and even point the way to 
remedial measures. 





(Continued from page 115) 
acquired by workers skilled in the art of 
weaving the finest tapestry. 

In size and scope the essential books are 
usually beyond the achievement of individ- 
ual effort. It is only by large and efficient 
organizations, backed by corporation capital 
and plenty of it, that they can be made. The 
great digests, compilations of statutes, en- 
cyclopaedias, text works, annotated reports 
and the like require for compilation alone 
an investment of money which is available 
only through corporate control. The expense 
and the magnitude of the task of making 
them are beyond the capacity of individua 

Authors, editors and publishers welcome 
comment and criticism. I have said that 
there is no such thing as a one hundred 
percent perfect law book. But when it is 
realized that these productions can rarely be 
the leisurely writings that occupy other 
fields, that they are compilations of ma- 
terials scattered through countless books, 
that they are often composed and printed 
under high pressure to meet an urgent de- 
mand—when it is understood that in a sin- 


gle volume tens of thousands of citations, 
references and quotations may be handled, 
and that these must pass through the hands, 
not only of the author, but of copyists, 
clerks, checkers, printers and proof readers, 
the wonder is not that errors creep in, but 
that there are so few of them. 

The bar by intelligent, constructive criti- 
cism can do much to improve the character 
of its books. A reviewer can only super- 
ficially appraise them. The test of their 
accuracy and value is made by actual use 
in study, practice and briefing. It is then 
that the authorities cited are looked up, that 
the soundness of propositions is determined, 
that the completeness with which the de- 
cisions are cited is ascertained, and that 
clerical and printers’ errors are found. 
Praise your books when they are found 
worthy of compliment, for the publisher is 
eager to learn of satisfaction with his wares. 
But damn the books heartily when they fail. 
By judicious praise and hearty blame, when 
either is deserved, you will earn the lasting 
gratitude of those who make the lawyer’s 
books. 





RADIO BROADCAST SPONSORED 


A series of radio programs sponsored 
by the Minnesota State Bar Association 
for the purpose of acquainting the public 
with the workings of the Minnesota 
Courts and judicial procedure has been 
instituted, according to the “Bench and 
Bar of Minnesota,” official publication of 
the association. 

“These broadcasts,” says the ‘Bench 


and Bar,’ “have been arranged for the 
purpose of aiding the Bar of Minnesota 
in developing a better relationship be- 
tween the legal profession and the pub- 
lic.” The members of the profession were 
urged to take an interest in the broad- 
casts and to urge their clients and mem- 
bers of their communities to listen in to 
the programs. 
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Choosing Candidates for the Bench 


COMMITTEE ON 1931 ELECTION OF MUNICIPAL COURT JUDGES, 
SUGGESTS REFORMS IN PLEBISCITE AND PROCEDURE. 
EXPLANATION OF THE “CLEVELAND SYSTEM” 








Some months ago a special committee of the Bar Association was appointed to revise 
our plebiscite procedure. The report of that committee is practically completed and 
will presently be released. The committee which has made the suggestions which appear 
below was not charged with that duty and had no knowledge that another report was 
in course of preparation. It is an interesting and significant coincidence that the two 
reports contain very similar recommendations. 


IRVING M. WALKER, 
President Los Angeles Bar Association. 








To the Board of Trustees, 
Los Angeles Bar Association: 
Gentlemen: 

Your Committee has heretofore filed a report 
of its work in connection with the conduct, and 
results, of the 1931 campaign for the election 
of those candidates for Municipal Court Judge- 
ships who received the endorsement of the 
membership of the Bar Association. 

Although not called upon to make recom- 
mendations for the conduct of similar cam- 
paigns in the future, it nevertheless feels im- 
pelled by reason of the experience acquired 
to make some observations on what seem to 
be the weaknesses of the plan followed, and to 
submit certain recommendations for your con- 
sideration. 

The Committee believes that no greater duty 
rests upon bar organizations everywhere than 
the election to the bench of qualified candi- 
dates, and the retention on the bench of good 
judges; that by reason of their knowledge of 
the qualities and qualifications of prospective 
candidates among the practicing lawyers, and 
of their experiences before incumbent judges, 
the members of the bar are best able to advise 
the public. There is nothing new in this state- 
ment; but it is one that will bear repetition on 
every appropriate occasion. 


Biographical Information 

The Constitution and By-laws of the Associa- 
tion, Article IX, provide that the Trustees shall, 
prior to all regular primary elections at which 
candidates for any office of judge are to be 
voted upon, conduct a plebiscite for the pur- 
pose of passing upon the qualifications of can- 
didates for election or appointment to judicial 
office and of determining the candidates best 
qualified for such office; that this function may 
be delegated to a special committee, and that 
such committee print for distribution to the 
members data as to each candidate (where 
there is more than one candidate for the same 
office), including a statement, if supplied by 
the candidate, in 100 words or less, of qualifi- 
cations claimed for such candidate. 

This procedure was followed by this Com- 
mittee and the statements by the candidates 
were printed on a large sheet and mailed to the 
members, together with the data as to age, 
Place of birth, nature of education, period of 
practice in California, length of practice, and 
whether married or single, etc. 


The Committee believes that the 100-word 
statement by the candidate does not, as a rule, 
serve any useful purpose in informing members 
of the bar of his legal qualifications. It does 
give opportunity to the candidate (and most 
of them take advantage of it) to stress his 
political, church, and lodge affiliations. We 
question whether this is desirable in a candi- 
date for judicial office. 


Form of Questionnaire 


We recommend for consideration, and if 
adopted, for use in future judicial elections, a 
form of questionnaire be sent to each candi- 
date, substantially in this form: 

1. Name; 

2. Where and when born; 

3. Nature of education; 

(a) High School; if so, what years, 

(b) Law School; if so, name and years at- 

tended. 
. Where and when admitted to the bar; 
. When admitted to practice in California; 
. Judicial experience, if any; and where; 

(a) What court, 

(b) How long. 

7. How extensive has trial experience been; 

8. Have you ever held public office; 

If so, what office; where; how long. 

This data should be assembied and printed 
in pamphlet form, and sent to all members of 
the bar. We believe such data would be more 
likely to be read and analyzed by the lawyers 
than the solid typewritten matter set out on a 
large sheet of paper and containing the can- 
didates’ own estimate of their abilities and qual- 
ifications for judicial office, such as has been 
used in the past. 


Vote of Members 


The Committee followed the plan used by its 
predecessors and sent a form of ballot to the 
members, containing a list of all candidates 
segregated as to the Number of the office con- 
tended for, with space opposite each name 
wherein the voter might express his preference 
merely by marking X. 

The ballots. were returned in a sealed en- 
velope with the voter’s name on the outside, 
and all enclosed in a mailing envelope. These 
were not opened prior to the date fixed for 
counting the ballots. 

The Committee does not believe the form of 
ballot used in the past is adequate, for the 


nue 
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reason that it gives the voting members no 
opportunity to set forth proper expressions of 
opinion as to the qualifications and fitness of 
the various candidates. A voter can only mark 
his ballot for the one he considers the best 
fitted of the candidates for the particular office. 
He may consider all of the candidates for a 
particular office unqualified, in which case he 
refuses to vote for any; whereas, if means were 
provided for an expression of opinion as to the 
fitness or unfitness of individual candidates, 
there could be made available a real consoli- 
dated opinion of the bar upon the several can- 
didates. 


Change Recommended 


Any discussion upon a proposed change of 
method in respect of the plebiscite, brings into 
the picture the System adopted by the Cleve- 
land Bar Association, widely publicized as the 
“Cleveland System for the Election of Judicial 
Candidates.” The Committee is indebted to 
Mr. A. V. Cannon, Chairman of the Committee 
on Judicial Candidates and Campaigns of the 
Cleveland Bar Association, for complete in- 
formation as to this so- called system, used for 
the first time in the 1930 judicial elections in 
that city. 

This information, including a copy of some 
of the forms, especially those used in gather- 
ing data about candidates, the quéstionnaires 
submitted to members, is set out in this report 
under a special heading, to-wit: “The Cleve- 
land System.” 

The Committee is favorably impressed with 
the character of the questionnaires submitted 
to members of the Cleveland Bar, for the pur- 
pose of obtaining information from, and opin- 
ions of, the members regarding candidates, and 
with the report of the Committee on Judicial 
Candidates, setting forth the biographical data 
regarding each candidate, whether “recom- 
mended” or “not recommended,” and the rea- 
sons therefor. This report was printed in book- 
let form and sent to each member of the Cleve- 
land Bar Association, accompanied by the pref- 
erential ballot to be used in the poll of the bar. 

It seems to us that this method is better 
adapted to assist the members of the Bar in 
formulating their opinions of the fitness of 
candidates, and of expressing a preference than 
the method used here in the past. 

We recommend a thorough study of the 
Cleveland System. 


Drafting Candidates 


Article IX (a) of the Constitution and By- 
laws of the Los Angeles Bar Association pro- 
vide that: “The Committee (referring to the 
committee appointed to conduct a plebiscite) 
may endeavor to induce fit persons to become 
candidates.” 

So far as we know no attempt has ever been 
made to do this. We believe, however, that 
such a step is desirable, and that if followed 
would eventually put before the public the 
names of other qualified candidates for the 
bench. Especially should this be done in cases 
of failure of endorsement of any of the candi- 
dates for a particular office. In the last election 
of Municipal judges there was no endorsement 
by the members of any of the candidates for 
office. It may well have been that if a well 
known and well qualified candidate had been 


induced to enter the contest, there would have 
been an endorsement for that office, and the 
Association would then have actively supported 
the endorsed candidate. Because the members 
of the bar do not endorse any of the candidates 
for a given office may lead the lay public to 
believe that all of such candidates are unquali- 
fied, when such is not the case. 

As to how qualified lawyers can be induced 
to become candidates for judicial office presents 
a problem for which this Committee is unable 
to offer a solution. It is one calling for a thor- 
ough and extensive study. 


Raising Funds 

Money to carry on the campaign of the Asso- 
ciation in behalf of the endorsed judicial can- 
didates has heretofore been contributed by in- 
dividual members of the bar in response to the 
requests of the President, or paid out of the 
Association’s treasury to the Committees in 
charge of the campaign. We can see no good 
reason why funds should not be contributed by 
the public which elects the judges. After all 
we can only recommend; it is the taxpayers, 
the voters, who determine who shall sit on the 
judicial bench. Other bar associations, notably, 
Cleveland, and quite recently, San Francisco, 
have made appeals to individuals outside the 
bar, for financial aid in the election of endorsed 
candidates, on the theory that the election of 
qualified persons to the bench is a matter of 
great public interest. It is important of course, 
to use discretion in such appeals for funds, and 
to avoid seeking or accepting any money from 
interests that could, even in the remotest de- 
gree, be charged with selfish purposes. 

Money Spending by Candidates 

It is the general custom of candidates for 
the bench, we believe, to organize and main- 
tain individual campaigns; to collect funds 
from various sources, including members of the 
bar, and to carry on other activities in further- 
ance of their political interests. We seriously 
question the desirability of this procedure. It 
would be far better it seems, if candidates for 
the bench would avoid the acceptance of cam- 
paign funds from political or religious organ- 
izations, or from lawyers who appear in court. 

We believe that the organized bar, having 
expressed its opinion by means of a plebiscite, 
and made its choice, should use every effort 
to inform the public, and every legitimate 
means to elect endorsed candidates. As shown 
by our financial report, heretofore filed, all 
the money contributed by lawyers to the Bar 
Association’s campaign fund, except for the 
minor item of office help, was spent for paid 
newspaper advertising, with excellent results. 

It should be obvious to the public, but if not, 
then the bar should make it clear, that the 
lawyers as a body, are practicing in the courts 
and because of that fact are especially qualified 
to be of assistance to the voters in choosing 
judges. The people have a right to look to us 
for this advice and assistance. 

The Bar Association can receive no selfish 
reward; it has no interest to promote except 
the interests of the public in placing good, able 
men on the bench, so that the standards of our 
courts and the administration of justice may be 
raised to the highest degree. A digest of the 
“Cleveland System” is appended. 
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The Cleveland System of Choosing 
Judicial Candidates 


In 1929 the Cleveland Bar Association cre- 
ated a committee “of not less than 30 mem- 
bers” to be known as “The Committee on Ju- 
dicial Candidates and Campaigns.” Among 
other things it was charged with the duties of 
“keeping itself constantly informed of | pros- 
pective candidates for city and county judge- 
ships, to induce qualified lawyers to become 
candidates, to recommend to the Bar Associa- 
tion lists of qualified candidates, preparatory to 
a poll of the Association to determine which 
candidates should be endorsed by the Asso- 
ciation, and to have complete charge of the 
raising of the money and campaigns for the 
election of endorsed candidates.” 

The membership of this committee was made 
up of many prominent lawyers, including New- 
ton D. Baker, and James R. Garfield; members 
of large and small law firms, law yers practising 
alone, trial lawyers, office practitioners, and 
representatives of various racial groups in- 
cluded in the membership of the bar. 

One of the first acts of this committee was 
to pass a resolution strongly disapproving of 
committees and the solicitation or receipt of 
funds for or on behalf of individual candidates 
for judicial office; that as a condition to having 
the name of any candidate submitted to a ref- 
erendum vote of the bar association such can- 
didate must give a pledge that such practice 
will not be permitted; that a violation of the 
pledge in any respect by any candidate will 
automatically withdraw from such candidate all 
support of the Cleveland Bar Association. 

That the appearance or the making of 
speeches before indiscriminate meetings is in- 
consistent with the dignity of one standing for 
judicial office, and that it would seem that the 
determination of what character of meeting 
should be attended or addressed should be left 
to any person fit to hold such office if elected. 
Finally, the resolution recited the committee’s 
right to withdraw, with the approval of the 
Executive Committee of the Cleveland Bar, and 
every support of the association from any can- 
didate whose appearance or speeches are 
deemed improper by said committee. 


Questionnaire to Candidates 


A questionnaire was prepared and sent to 
each prospective candidate for a judgeship at 
the 1930 election, with the request that it be 
filled out. This questionnaire called for bio- 
graphical information, including: age, office 
and residence addresses, educational qualifica- 
tions, date of admission to the bar, and public 
offices, if any, held, with dates. 

four candidates for the two Court of 
Appeals vacancies, three submitted the re- 
quested information, the other neither submit- 
ting information nor requesting that his name 
be submitted to the Association’s referendum. 

f 36 prospective candidates for the eight Com- 
mon Pleas judgeships, seven declined to have 
their names submitted to the referendum of 
the Association, but biographical data concern- 
ing them was ‘obtained and furnished to the 
members of the Association by the Committee. 


Questionnaire to Members 
Some two months prior to election the Com- 


mittee prepared and sent to the 1958 members 

of the Association a printed yuestionnaire pro- 

viding spaces for answers to the following 

questions regarding those candidates who had 

previously held judicial office: 

Have you appeared in his court? 

Does he open court promptly? 

. Is he diligent in the dispatch of business? 

Is he patient and courteous? 

Is he attentive and fair minded? 

. Does he possess legal ability? 

. Do you have confidence in his judicial in- 
tegrity? 
8. Do you regard him as an able judge? 
Questions as to candidates who had not held 

judicial office: 
1. Have you had personal contact with him 
professionally or socially? 

. Does he possess legal ability? 

. Has he a judicial temperament? 

. Has he had experience in the trial of law- 
suits? 

. Is his reputation at the Bar good? 

. Has he the capacity and integrity to be 
a good judge? 


The Committee's Report 

Twenty-six members of the Committee spent 
substantially a day and a night in continuous 
discussion of the recommendations to be made. 
The Committee made certain recommendations 
expressing, it is pointed out in the report, not 
the judgment of the Committee members as 
such, but the consolidated judgment of the 
members of the Association, as evidenced by 
their answers to the questionnaires. 

From the biographical data obtained, the 
answers to the questionnaires and the Com- 
mittee’s recommendations, there was prepared 
a twenty-six page printed report, which was 
mailed to members, together with a ballot con- 
taining the names of all the prospective can- 
didates who were willing to have their names 
submitted. 


NOMPONS 


Au SW 


Results of Bar’s Endorsement 

As a result, the Bar endorsed the two can- 
didates for Court of Appeals who had been 
recommended by the Committee, and refused 
to endorse the two who had not been recom- 
mended by the Committee. 

Attention is called in the Committee’s report, 
to the fact that one of the candidates for judge 


.of the Court of Appeals to fill a vacancy, was 


a prominent lawyer whom the governor had 
appointed to fill the vacancy, but who was not 
recommended as a result of the tabulation of 
the members’ questionnaires, and not endorsed 
in the Bar referendum, was decisively defeated 
by the candidate endorsed by the Association. 

The net result of the Committee’s efforts was 
the election of nine out of ten of the endorsed 
candidates for Court of Appeals and Common 
Pleas judgeships. 


Bar Advises Governor 

The Committee on Judicial Candidates and 
Campaigns interested itself in the appointment 
by the governor of judges to fill vacancies in 
the Common Pleas and the Municipal Court 
arising by reason of the promotion of certain 
incumbents in the November, 1930, election. 
These vacancies arose subsequent to the elec- 
tion and of course had to be filled by appoint- 
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ment. It called attention to the fact that the 
governor was not required to consult or con- 
sider the wishes of any person or group of 
persons, but that the Executive Committee of 
the Bar Association and the Judicial Campaign 
Committee, “supported to a great extent by the 
press of Cleveland, most of which had ably 
and effectively supported the Bar Association 
endorsees for the elective judgeships, deemed 
it to be the duty of the Bar Association to 
make recommendations to the governor as to 
the filling of the vacancies, because it was ob- 
vious that, to a great extent the value of the 
effective campaign of the Bar Association for 
its endorsed candidates at the election, would 
be offset and nullified if appointments to the 
vacancies directly resulting bom that election 
were to be made upon purely political grounds.” 
Notwithstanding the brief time in which to 
submit its data to the governor, the committee 
requested all aspirants to appointment to sub- 
mit to it biographical data similar to that gath- 
ered in the case of candidates for elective 
judgeship, and this data was assembled through 
a printed report similar to that issued in the 
first case, and mailed, with a questionnaire, to 
each member of the Cleveland Bar Association. 
The net result of the activities of the Asso- 
ciation in this regard is, that out of six vacan- 
cies the governor accepted the recommenda- 
tions of the Bar Association in four instances. 


Campaign Funds Raised 


Some two months prior to the election, Mr. 
A. V. Cannon, head of one of the largest law 
firms in Cleveland and Chairman of the Com- 
mittee on Judicial Candidates, sent a form let- 
ter on his firm’s letterhead addressed to vari- 
ous citizens, soliciting funds for the Cleveland 
Bar Association campaign, setting out, among 
other matters, “that the Committee has deter- 
mined that it will not conduct a campaign 
for any candidate who has a separate campaign 
committee and is making solicitations through 
the committee for campaign contributions. 
Cleveland newspapers believe, and have so set 
out in editorials, one of which I enclose, that 
this is a step forward.” The letter then re- 
cites that the committee has decided that in 
order to properly conduct a campaign and 
bring to the electors their recommendation, 
a fund of $15,000 should be raised, of which 
the Cleveland Bar Association had undertaken 
to raise one-half. This letter was adressed to 
one hundred citizens of Cleveland outside of 
the Bar, who were believed to be interested 
in the election of good judges, and asked them 
to join in raising the fund by contributing 
$100.00 each. 

A sub-committee was created to take charge 
of the raising of funds for, and the manage- 
ment of, the campaign on behalf of the Asso- 
ciation’s endorsees. 

Civic Leaders Interested 

The report of the committee sets out that 
as the campaign progressed, it attracted wide- 
spread interest among the civic leaders of 
Cleveland and Cuyahoga County, and that this 
interest was evidenced by substantial contri- 
butions to the fund, approximately one-half of 
the amount raised; the other half was raised 
by the members of the Association. 


The Committee’s Conclusions 


The Committee’s report closes with the fol- 
lowing statement: “It is the consensus of opin- 
ion of those familiar with the work of the 
Committee, that its conduct of the campaign 
for the Bar Association’s endorsees has had 
a beneficial result in many respects, among 
others in that it has awakened among the in- 
telligent voters of the City and County, a 
deeper, and, it is hoped, lasting interest in the 
election to the bench of better qualified judges, 
and the retention on the bench of judges who 
prove themselves capable and honest, and a 
disposition to accept the judgment, evidenced 
in a non-partisan, unbiased way, of the mem- 
bers of the Bar, who, of all persons in the 
community, are most likely to be familiar with 
the qualifications of candidates for judicial of- 
fice. In addition, there has been created a 
greater feeling of security of tenure on the part 
of qualified judges, because they may now feel 
more free from the necessity of maintaining 
what have amounted in the past, virtually to 
private political organizations, and may more 
willingly put themselves in the hands of the 
Bar Association’s campaign committee, in the 
confidence that their interests will be taken care 
of even better than they would be by their 
own private organizations. 

“The result justifies a belief that a continu- 
ance of these methods. will lead to a higher 
standard of judicial efficiency and integrity.” 


Candidates Pledged 


A striking phase of the Cleveland Bar Asso- 
ciation’s plan was the agreement of the candi- 
dates recommended to refrain from attending or 
addressing meetings of a purely political char- 
acter. This resolution follows: 

“Recognizing the non-partisan character of 
judicial elections and desiring to divorce the 
candidacy of its endorsed candidates from 
partisan politics, and reflecting the spirit of 
the pledge given by its endorsed. candidates 
before their selection by poll of the Bar, The 
Cleveland Bar Association, through its Ju- 
dicial Campaign Committee, recommends to 
all such candidates the propriety of their re- 
fraining from appearing at or addressing 
meetings of a purely partisan political char- 
acter.” 


COMMITTEE FOR 1931 ELECTION 
- OF MUNICIPAL JUDGES 
(Signed) Ewell D. Moore 
Clyde R. Burr 
Two Members of the Committee 

dissent as follows: 

The recommendation that the Bar Associa- 
tion should solicit campaign contributions from 
outside sources does not meet with our ap- 
proval. We feel that such a practice would 
weaken the endorsement given by the Bar. 
It seems to us that the strength of the Bar 
Association’s endorsement lies in the fact that 
it is the expression of a majority of the law- 
yers, voluntarily made, and disseminated at the 
expense of the Bar for the interests of the 
public and is uninfluenced by any outside in- 
dividual or association. 

(Signed Frank B. Belcher, J. W. Sutphen, 
Members of Committee. 
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HOUSANDS of busi- 

ness men deeply regret 
that they did not establish 
Living Trusts during those 
prosperous years. 


Had they done so they 
would today be “sitting 
pretty,” as the saying goes. 


A Living Trust affords 
utmost protection to 
yourself and all those for 
whom you wish to provide. 


It gives your beneficiaries 


INSURE AN INCOME IN GOOD TIMES AND BAD; 


a regular income which 
cannot be affected by their 
own acts or business con- 
ditions. 


You can reserve the right 
to change or terminate this 
trust. You can revise any of 
its provisions after watch- 
ing your Living Trust in 
Operation. 


Let us give you complete 
information about this 
proven form of financial 
protection. 


TITLE GUARANTEE & TRUST 


‘COMPANY 


TITLE GUARANTEE BUILDING 
Broadway at Fifth. Los Angeles 
Capital and Surplus $7,500,000.00 








HON FRANK C.COLLIEs, 
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LOS ANGELES BAR ASSOCIATION 
Xmas Hinx 


BIGGEST SHOW ON EARTH 


Greatest Collection of Artists Ever Assembled. . 
All Talent Members of the Assoclation. | 


COMEDY - DRAMA - TRAGEDY - MAGIC - MUSIC 


See The Judges Battle Royal for Seniority 


A Bigger and Better Show Than Our Master Calendar Department 


COME IN SELF DEFENSE 
(No pictures will be taken) 


Lady and Gentlemen Guests of Members are Welcome. Capacity Limited. Reservations IMPERATIVE. 


Saturday, December 19, 1931, 6:30 P. M. 
| ELKS TEMPLE ir 


INFORMAL - VERY 
$2.00 per plate - Worth $5.00 


JINX COMMITTEE, Walter E. Burke, Chairman. 


P.S. Positively No Receivers will be Appointed. 











